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LAW OF EVIDENCE, IN RELATION TO BOOK DERTS. 
No. I. 


In conformity to the general rule of evidence, that a person 
is never allowed to make a title for himself, the charges con- 
tained in account books of goods delivered, and labour done, 
have never, any where, been considered as full and entire proof 
against the persons who are debited for such goods and labour. 
In the words of Domat,— Nobody can acquire to himself a 
right to make himself creditor to another, by acts which he 
himself may make at his pleasure.”” For instance, says Domat, 
“a judge will not pronounce sentence upon the bare authority 
of a journal or day-book of any person, which mentions a sum 
of money to be owing to him by another, that the said sum is 
due, if there be no other proof of it, with what exactness soever 
the book may be kept, and how great soever may be the inte- 
grity of the person who wrote it.”"*. In some countries, how- 
ever, a rule has been established, that, when these books have 
been regularly kept, the entries therein constitute a semi-proof 
which may be made complete, by the oath of the creditor. 
This seems to have been the rule on the continent of Europe. 

Dumoulin, in speaking of the books of reputable tradesmen, 
(ad L. 3. Cod. de Reb. Cred. tom. 3. col. 2. of the edition 1681) 
says,—“ Rationes ejus quamvis non filenam frobationem, nec 
omnino semifilenam inducant, tamen inferunt aliguam frwsumfp- 
tionem ex qua pfossit ei deferri juramentum, ita ut fer se rationes 
frrobent.”’ Boiceau (p. 2. c. 8.) though he requires, that the 
books of a tradesman should be fortified by proofs that the de- 
fendant was accustomed to deal with the tradesman, and to pur 


1 Domat’s Civil Law, 442 
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chase from him on credit, yet, that such fact being proved, or 
admitted, he decides, that the oath of the tradesman, that he has 
supplied the goods charged in the book, ought to be allowed. 
Pothier is of opinion (Poth. on Ob. 433,) that this evidence 
should only be admitted when the charges do not amount to 
too considerable a sum, or contain any thing which is impro- 
bable with reference to the situation of the defendant. For in- 
stance, he says, “it would be deemed improbable, if it was 
stated in the books of a tradesman, that he had sold and deliv- 
ered to me ¢ex ells of black cloth in the course of a year, as it 
is not likely, that I should want more than one habiliment in 
that time, for which four ells would be sufficient.” 

It is considered by Blackstone, that this species of evidence 
is dangerous, and he thinks the above rule a distortion of the 
civil law, which, he says, “ seems to have meant the same thing 
as is practised with us.” (3 Com. 368.) Indeed, in England, the 
doctrine of semi-proof, by which a person may obtain a deci- 
sion in his favour, by the testimony of his books, confirmed by 
his own suppletory oath, has never had any kind of application. 
And a person can, in no case, in England, require his own books 
to be received as evidence in his favour. But if the opposite 
party refuses to call for them, and the party himself is willing 
that they should be produced, it must, of course, lead to pretty 
strong inferences in the minds of a jury, with respect to the ve- 
racity and effect of other evidence. And though one party has 
no right to compel the other to produce his books, yet if notice 
is given for that purpose, and they are not produced accord- 
ingly, not only may verbal evidence be given of their contents, 
but the mere refusal to produce them will always be considered 
as a very strong presumption of their contents being unfavour- 
able. (vide Appendix to Poth. on Ob. 164.) 

The worthy persons who were the first civilized inhabitants 
of the United States, thought (and the opinion was not unrea- 
sonable) that the law of their immediate forefathers could not, 
with propriety, be applied to their own peculiar situation, as 
new settlers, without some modification. Being placed in a 
country which had just before been peopled only by savages, 
they had no occasion for the employment of agents or clerks, 
in the transaction of their business ; and consequently could not 
resort to the oath of any other person for the procf of the de- 
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livery of goods, kc. ‘his was, without doubt, the true founda- 
tion of the rule now prevailing in many of the states, as to sub- 
stantiating the correctness of book accounts, by the oath of the 
party interested,? 

In Massachusetts, the custom is coeval with the first settle- 
ment of the state, to admit in evidence, books of accounts kept 
in the day-book or ledger, as to the sale and delivery of goods, 
—as to small sums of money paid, not exceeding $6 67—and 
as to work and labour done, not usually made in shop books, 
(3 Dane’s Abr. 316.) A similar custom has existed, time out 
of mind, in Rhode Island, as to all charges except money 
charges. The first notice of this regulation in Connecticut, is 
in a statute passed in the year 1714, from which the present 
statute of Connecticut upon the subject, is copied. It is there 
enacted—* that in all actions of book debt, wherein the sum in 
debate shall be such as shall be tried by a jury, the jury shall 
well weigh and consider the credit of the parties, admitted by 
the court to take the oaths in or out of the court, in such cases 
and such forms as testimonies in other cases in this govern- 
ment are by law allowed, together with any other evidence 
given them, and all the other circumstances thereof, and upon 
their oaths shall give their verdict thereon, for what they shall 
find justly due upon the evidence,” (2 Swift’s System, 166.) 
This action of 500k dedt is peculiar to that state. It is an ac- 
tion which has assumed the shape of an action of ded¢, though 
it is not brought for the recovery of athing certain. The form 
is, in a plea, that to the plaintiff, the defendant render such a 
sum, which he owes dy book, and has never paid, though often 
requested, without setting forth any fromise, (id.) From the 
expressions used in the statute just mentioned, it may be in- 
ferred, that the courts of Connecticut had previously admitted 
the parties to be a witness, without any other authority, than 
thatof custom; and that as questions frequently arose respecting 
the credit which ought to be given to the oath of the parties, 
a statute was made, with the view, not of authorising their 

1 Our ancestors brought with them the general principles of the Common 
Law, and claimed it as their birthright But they brought with them, and 
adopted only that portion which was applicable to their situation. Van 
Ness v. Pacard, 2 Peters’s Rep. 144 
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admission as witnesses, but of sanctioning the practice, and 
ascertaining the regard to be paid to their testimony. 

The other states, with some exceptions, have adopted, either 
by custom or statute, a regulation with regard to this sub- 
ject, different from the rule observed in England, and similar 
to the law which we have shown, has existed time out of mind, 
in the states above mentioned. 

Before we proceed, however, to show, by the citation of 
American authorities, the particular restrictions under which 
a creditor is permitted, in common parlance, “ to swear to his 
account,” it may be proper to go a little more into the com- 
mon law doctrine in relation to the evidence of book debts, 
especially as the common law on the subject, in certain parts 
of the United States, is said to be the rule of decision. 

The law in England is, that shop books, and books of ac- 
count, are not allowed of themselves to be given in evidence 
for the owner; but an agent who made the entries may have 
recourse to them to refresh his memory. And if such agent, 
who was accustomed to make the entries, be dead, and his hand- 
writing be proved, the book may be read in evidence. As 
tradesmen are often under the necessity of giving credit with- 
out any note or written obligation, this evidence when accom- 
panied by such other collateral proof of fairness and regularity, 
is deemed the best evidence which can be produced. But, as 
this kind of evidence, even when thus regulated, might after a 
long time operate to the injury of the buyer, the statute 7 Jac. 
I. c. 12. confines this species of proof to such transactions as 
have happened within one year before the action brought; 
unless between merchant and merchant in the usual intercourse 
of trade. The reason of this statute is, that accounts of so 
recent a date, if erroneous, may be more easily examined and 
correctly adjusted. ‘Ihe evidence above mentioned rests upon 
the presumption, that a party, having peculiar knowledge of a 
transaction, would not in the absence of all interest in him at 
the time of making the entry to do so, falsify the truth in re- 
lation to the transaction, (7 East, 290. 15 East, 32.) On this 
principle the books of a lessee of a rectory, stating the receipt 
of tithes, have been admitted in England, after the determina- 
tion of the lease, as evidence for the impropriator. In Lord 
Torrington’s case, (1 Salk. 285. 2 L. Ray. 873.) the evidence 
was, that according to the usual course of the plaintiff’s deal- 
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ings, the draymen came every night to the clerk of the brew- 
house, and gave him an account of the beer delivered out, 
which he set down in a book, to which the draymen set their 
hands ; and that the drayman was dead, and that the entry was 
in his hand-writing ; it was held to be good evidence of a de- 
livery. The admissibility of the entry, in this case, did not 
depend upon the mere credit given to the drayman, so much 
as upon the consideration, that the entry was made in the 
usual course of business, and was contemporaneous with the sup- 
posed delivery. On the contrary, where the plaintiff, to prove 
a delivery, produced a book which belonged to his cooper, who 
was dead, but his name set to several articles, as wine deliver- 
ed to the defendant, the evidence was rejected, by Lord Ray- 
mond, who distinguished it from Lord Torrington’s case, be- 
cause there the witness saw the drayman sign the book every 
night, (B. N. P. 282.) In the former case, it will be observed 
that a presumption as to the truth of the evidence arose from 
the time of the entry, and the fact, that it was made in the 
usual and ordinary course of business. But the latter case 
rested entire/y on the veracity of the party who made the entry, 
(Vid. 2 Esp. C. 645. 3 Camb. 379,305. 2 Salk. 690. 15 Mass. 
380. 8 Wheat. 326. 20 Johns. 168.) In an action upon a 
tailor’s bill, a shop book was produced, written by one of the 
plaintiff’s servants, who was dead ; and upon proof of the death 
of the servant, and that he Aad used to make such entries, it was 
allowed to be good evidence of the delivery of the goods, (2 
Salk. 690. B. N. P. 282.) And it may be inferred from the 
cases, that some evidence is necessary to show, that the entries 
in an account book were made in the usual routine of business ; 
though it may not be necessary to prove, (as in Lord Torring- 
ton’s case,) the signature, by one who saw it written, (2 Stark. 
on Ey. 315.) 

We shall next proceed, with the aid of the sources of infor- 
mation to which we have been able to obtain access, to offer 
an abstract of the law in the different states of this country, 
relative to the evidence necessary to sustain an action on a 
book account, as it has been settled by legislative provisions, 
and by custom. 

In Massachusetts, the entries in books of account accom- 
panied by the suppletory oath of the party are received as evi- 
lence under the following restrictions; the original entries, ot 
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Arrst charges must be produced to the court and jury,—the cre. 
ditor must swear, if the charge was made by himself, that he 
made it at, or very near the time of the transaction, and that 
it is true,—and, if required, that it has not been paid. If a 
clerk made the charge, he must swear to like facts, and if the 
person who made the charge be dead, his handwriting must be 
proved, and the clerk must swear that he was usually entrusted 
by the creditor to make such entries in his books, and that the 
books produced in evidence, are, or were the plaintiff’s account 
books. And it is very properly considered in Massachusetts, 
that, as this evidence is from the interested party himself, and 
repugnant to the general rules of evidence, it is to be admitted 
under every guard and security the nature of the case admits 
of. The precaution is therefore taken to require the party so 
proving his account, to file in the case all the items of it, as 
early as he must have his writ served in order to give the op- 
posite party reasonable time to prepare to meet them. (Vid. 
Acts 1784, and 1794, and 3 Dane’s Abr. 318.) The practice of 
limiting this kind of evidence in the case of a cash charge to 
408., or $6 67, was recognized by the Supreme Judicial Court 
in the year 1782, (Cleave’s case, cited in 3 Dane’s Abr. 319.) 
In Shillaber v. Bingham in the same court, in 1790, which was 
an action of assumfsit on an account annexed, the plaintiff was 
sworn to support his charges made in his day-book,—which 
were 78 bushels of salt in one item, and 132 gallons of rum in 
another. The defendant objected to this kind of evidence to 
support so large a charge in one item, and that these ought to 
be proved by other evidence. But the Court overruled the ob- 
jection, and held, that as these were articles of merchandise, as 
to which no distinction had been made, as to quantities, the 
evidence must be admitted. They, however, recognised the 
above rule as to a limit in respect tocash charges. (Ibid. 321.) 
In Coffin v. Cross, in 1800, the action was for medicine and at- 
tendance to A. an old man in defendant’s family, who did such 
work as he was able todo. The Court held, that the plaintiff 
might swear to his charges made against the defendant, for 
medicine, &c. to A.; but that his book and oath were only evi- 
dence that the service was performed, but no evidence that de- 
fendant was to pay for A.; and that this fact must be proved 
by other evidence, (Ibid. 323.) 
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In Cogswell y. Dolliver, the plaintiff, as executria, brought 
assumpsit against the defendant, and pursuant to the statute 
of Oct. 30, 1784, he filed his account and pleaded that he never 
promised, and the jury in the Common Pleas, found a verdict 
for defendant, for what his account exceeded the plaintiff’s, 
and she tendered a bill of exceptions at common law (or 13 
E. 1.); this was sealed with the seal of the Chief Justice of that 
Court, by which it appeared that the defendant admitted the 
plaintiff’s account to be just and true, but he offered his account 
filed in the case, in evidence as a set-off, and to prove it, offer- 
ed two small memorandum books, “ not kept in the form of a 
day or waste book, to be supported by his oath, which books 
contained the items of the said account filed, which were enter- 
ed therein, intermixed with various charges, notes, receipts, 
and memorandums, relating to the defendant’s dealings with 
other persons, alike irregular, in whatever blank spaces the 
said D. happened to find, without any regard to order of dates 
or pages, which book also contained no items of credit for said 
testator.” The plaintiff objected to these books being received 
in evidence, as books, not kept as a waste or day book, but loose 
minutes that might be made at one time as-well as at another. 
She also opposed the statute of limitations to such parts of the 
account filed as were “ more than six years old at the time of 
filing thereof in the cierk’s office.” The Court admitted the 
books supported by the defendant’s oath, in evidence to the 
jury ; and observed, “ there were items charged in the accounts 
of both plaintiff and defendant within six years, and sundry of 
the defendant’s charges being like those of the plaintiff, for ar- 
ticles of merchandise, although no credit was given by either 
party to the other. The Court said that the account filed, and 
account annexed to the writ, might be considered as mutual ac- 
counts, running. between merchant and merchant, and so not 
barred by the statute of limitations.’”’ The errors, with the 
general error, were assigned in the Supreme Court, and the de- 
fendant pleaded in nullo est erratum, and the judgment was 
affirmed. ‘The said two books were produced for the inspection 
of the court; and the court held that account books, verified 
by the party’s oath, though not regularly kept in the manner of 
a day book, may be given in evidence to the jury, who are to 
judge of their credit; that if in an account, any articles are 
within six years, they will draw after them the articles beyond 
six years, so as to take them out of the statute of limitations. 
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meaning, no doubt, says Mr. Dane, there are charges by each 
party within six years. Sewa.t, J. said he recollected “ but 
two sorts of objections which have been allowed against books 
as rendering them incompetent evidence; 1. Their not appear. 
ing to contain the first entries, or charges by the party, made at 
or near the time of the transaction to be proved. 2. Fraudulent 
appearances or circumstances, such as material and gross altera- 
tions, false additions &c, in the books themselves, or proved in 
any manner. But there were many objections to the credit of 
account books; and these the jury must consider.” (2 Mass, 
Rep. 217, and the report of the case by Mr. Dane, 3 Dane’s 
Abr. 319.) 

In a still later case Sewat, J. observed, that the practice of 
admitting the book and party’s oath, though very ancient, 
should not be extended ; that every memorandum of a shopkeep- 
er or labourer is not to be admitted as his book; that it was es- 
sential to this kind of evidence, that the charges appearing in 
the handwriting, are in such a state that they may be presumed 
to have been daily minutes of his business and transactions, in 
which regard is had to the degree of education of the party, the 
nature of his emp!oyment, and to the manner of his charges 
against other persons. The point decided in the case was, that 
if original entries by the creditor, in his own handwriting, sup- 
ported by his oath, are to be received in evidence, in assumpsit 
for goods sold and delivered, they are not evidence of payments 
of money to third persons, by order of the debtor, nor of such 
demands as in their nature afford a presumption that better 
evidence exists. It was added, if there had been proof that 
the intestate’s account, drawn out by him, was a copy of items 
in his shop book, burnt with his house, it ought to be admitted 
as the best evidence, but there was no evidence his books ever 
contained such items. (Prince, 4dm’x. vy. Smith, 4 Mass. Rep. 
453.) 

The Supreme Court of Massachusetts held in the case of 
Prince v. Sweet, (2 Mass. Rep. 569.), that where a tradesman’s 
day book contains marks, showing the account transferred to 
his ledger, that must be produced, that the other party may 
have the advantage of any items entered to his credit. 

The case of Faxon y. Hollis, was assumpsit for work and 
labour by a blacksmith. The plaintiff made his first charges on 
a slate, and from that transferred them to his book, (kept in the 
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ledger form), and rubbed them off from the slate. This book 
verified by his oath was admitted in evidence; the manner of 
keeping his accounts was also stated by him on oath. To 
prove the price of the labour, he produced witnesses. The ob- 
jection was, that this book did not contain the original entries, 
by the plaintiff’s own showing. Held, that this evidence was 
according to usage; and though of a dangerous nature, it was 
necessary for the security of tradesmen and small dealers gene- 
rally unable to keep clerks. The ledger form was considered 
no objection; the entries in the book were considered by the 
court as original; and the book was admitted to the inspection 
of the jury. (13 Mass. 427.) 


OF THE RIGHT OF VOTING BY PROXY. 


It is stated by De Lolme, that the members of the English 
House of Lords have the privilege of giving their votes by 
proxy; and he considers the privilege as peculiar to that body, 
and as belonging to them by virtue of a right inherent in their 
persons, as they are supposed to sit in Parliament on their own 
account, and for the support of their own interests! The En- 
glish House of Commons, on the other hand, have not that 
privilege ; and the reason assigned is, that the members are 
themselves proxies for the people.2 Chancellor Walworth, of 
New York, in the case of Philife vy. Wickham,’ thought that 
the only instance wherein a corporate body could vote by proxy, 
by the common law, was in that of the Peers of England; 
though he thought it possible, that the right might be delegat- 
ed by the by-laws of corporations, where express authority was 
given to make such by-laws, as related to the manner of voting. 
He was not aware of any case, other than the one before him, 
wherein the right was ever claimed; and he considered, that 
the express power which is generally given to the stockholders 
of monied and other private corporations, was opposed to the 
claim where there is no express or implied power contained in 
the act. 


1 De Lolme on the Eng. Con. 227 * 2 Coke's Inst. 4. p. 41 
‘1 Paige’s Chan. Rep. 590 
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When we consider that there a very great number of private 
corporations now existing in this country for the purposes of 
trade, and that the members composing them are engaged “ on 
their own account, and for the support of their own interests,” 
the question, as to the right.to vote in corporate meetings by 
proxy, is one which should notremain open. The popular au- 
thor of the admired work on the constitution of England, to 
which we have referred, says that the right of voting by proxy is 
inherent in those who are engaged for the sufiport of their own 
interests. Why then is not his position as applicable to the 
stockholders of. a bank, or of aw insurance company, or of a 
turnpike company, as to the British House of Lords? Members 
of monied corporate institutions, have, in the strictest sense, 
their own interest in view, and they are not the representatives 
or the proxies of any one. It would be singular indeed, if mem- 
bers of such institutions, when they are absent, could not au- 
thorise their attorney, by giving him a general power to attend 
to the management of their property and pecuniary concerns, 
to represent them at a meeting of a banking or manufacturing 
corporation. It is settled by numerous precedents, that the 
owner of stock in any incorporated company may give a power 
of attorney to transfer the stock; and we should think it no more 
than fair to, infer from those authorities, that the authorised 
agents and attornies of an absent stockholder, might attend and 
represent their principal at corporate meetings, upon the doings 
of which the future value of the stock may much depend. 

It is true, as was suggested by Chancellor Walworth, that 
there is no direct decision upon the subject. There is, however, 
acase in the Reports of Mr. Day, which favours very much the 
view we entertain. 

The case we refer to is that of Zhe State vy. Tudor, in Con- 
necticut.! In this case there was no clause in the act of incor- 
poration empowering the members of the company to vote by 
proxy; but by a by-law passed by the company, it was provided 
that the shareholders might vote by attorney. It was urged on 
the one side, that it was incident to every corporation, the ob- 
ject of which is the acquisition of property, that votes might 
be given by proxy; and, at any rate, after the by-law before 
mentioned, there could be no doubt as to such right, On the 


45 Day’s Rep. 329. 
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other side it was contended that no such common law right ex- 
isted; that it was a fundamental principle in corporations of 
every kind, that votes should be given in person, and not. by 
proxy; that this being the common law, was the law of Con- 
necticut; and that no by-law authorising votes to be given by 
proxy, could be valid, the same being contrary to the laws of 
Connecticut. The opinion of the court was, that the vote 
given by the attorney for his principal, ought to have been re- 
ceived. 

Though, in the above case, the court deemed it unnecessary 
to say how the point would have been determined, had no by- 
law been passed, yet they expressed the opinion that incorpo- 
rated associations, whose object is the acquisition of property, 
stood on a different ground as to this question, from those of 
every other kind, That is to say, it is not so clear that every vote 
given in a corporation of the former, must be personal, as it is 
that it must be so in the latter. Ingersoll, J., who gave the 
opinion of the court, took occasion to observe as follows: “1 
agree most fully, that by the common law every vote given in 
a corporation instituted for the public good, either the good 
of the whole state, or of a particular town or society, must be 
personally given. So also, every vote given by a freeman for 
his representative, must be given by him in person. There is 
no deviation from this rule; the authorities on the subject are all 
uniform. Neither can a vote be givenin atown or society meeting 
merely on the ground of owning property within the limits of 
such town or society. But from the very nature.of a monied in- 
stitution, the mere owning of shares in the stock of the corpora- 
tion, seems, of course, to give a right of voting. But whatever 
right might have been the result of reasoning on the nature of 
monied institutions, still, since the passing of the by-law, I am 
very clear that the votes for the officers of this corporation, as 
well as all other votes relative to it, may be given by proxy.” 

In religious and literary corporations, the members are ad- 
mitted by vote ; but in trading and commercial corporations a 
person becomes a member by virtue of the ownership of the 
stock for which he has subscribed, or which he has purchased 
from a shareholder. We confess ourselves at a loss to perceive 
any reason why the regulation and disposition of the property 
which constitutes a person a member of a corporation, is not as 
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much subject to the will of his attorney as to his own; nor why 
the act of the attorney in voting upon such property of his prin- 
cipal, is not, to all intents and purposes, the act of the principal, 
under the familiar maxim, gui facit fer alium, facit per se. 


THE CHEROKEE NATION VS. THE STATE OF 
GEORGIA. 


January TERM, 18531. 
Opinion of the Supreme Court of the United States, delivered by Mr. Chief 


Justice Marshall, on a motion of the Cherokee Nation for a writ of tales 
and subpwaa against the State of Georgia. 


This bill is brought by the Cherokee Nation, praying an in- 
junction to restrain the State of Georgia from the execution 
of certain laws of that State, which, as alleged, go directly to 
annihilate the Cherokees as a political society, and to seize, for 
the use of Georgia, the lands of the nation which have been as- 
sured to them by the United States in solemn treaties repeated- 
ly made and still in force. 

If courts were permitted to indulge their sympathies, a case 
better calculated to excite them can scarcely be imagined. A 
people once numerous, powerful and truly independent; found 
by our ancestors in the quiet and uncontrolled possession of 
an ample domain, gradually sinking beneath our superior poli- 
cy, our arts and our arms, have yielded their lands by succes- 
sive treaties, each of which contains a solemn guarantee of the 
residue, until they retain no more of their extensive territory 
than is necessary to their comfortable subsistence.—To pre- 
serve this remnant this application is made. 

Before we can look into the merits of the case, a prelimi- 
nary inquiry presents itself. Has this court jurisdiction of the 
cause ¢ 

The third article of the Constitution describes the extent of 
the judicial power. The second section closes an enumeration 
of the cases to which it is extended, with “ controversies” 
“between a State, or the citizens thereof, and foreign States, 
citizens, or subjects.” A subsequent clause of the same sec- 
tion gives the Supreme Court original jurisdiction in all cases 
in which a State shall be a party. The party defendant may 
then unquestionably be sued in this court. May the plaintiff 
sue in it? Is the Cherokee nation a foreign State in the sense 
in which that term is used in the Constitution ! 

The counsel for the plaintiffs have maintained the affirma- 
tive of this proposition with great earnestness and ability. So 
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much of the argument as was intended to prove the character 
of the Cherokecs as a State, as a distinct political society, se- 
parated from others, capable of managing its own affairs and 
governing itself, has in the opinion of a majority of the judges, 
been completely successful. They have been uniformly treated 
as a State, from the settlement of our country. The numerous 
treaties made with them by the United States, recognize them 
as a people capable of maintaining the relations of peace and 
war, of being responsible in their political character for any 
violation of their engagements, or for any aggression commit- 
ted on the citizens of the United States by any individual of 
their community. Laws have been enacted in the spirit of 
these treaties.—The acts of our Government plainly recognize 
the Cherokee nation as a State, and the courts are bound by 
those acts, 

A question of much more difficulty remains. Do the Che- 
rokees constitute a foreign State in the sense of the Constitu- 
tion? 

Their counsel have shown conclusively that they are not a 
State of the Union, and insisted that individually they are 
aliens, not owing allegiance to the United States. An aggre- 
gate of aliens composing a State must, they say, be a foreign 
State. Each individual being foreign, the whole must be fo- 
reign. 

This argument is imposing, but we must examine it more 
closely before we yield to it.—The condition of the Indians in 
relation to the United States is perhaps unlike that of any other 
two people in existence. In the general, nations not owing a 
common allegiance are foreign to each other. The term 
foreign nations is, with strict propriety, applicable by either to 
the other. But the relation of the Indians to the United States 
is marked by peculiar and cardinal distinctions, which exist 
no where else. 

The Indian territory is admitted to compose a part of the 
United States. In our maps, geographical treatises, histories, 
and laws, it is so considered. In all our intercourse with 
foreign nations, in our commercial regulations, in any attempt 
at intercourse between Indians and foreign nations, they are con- 
sidered as within the jurisdictional limits of the United States, 
subject to many of those restraints which are imposed upon 
our own citizens. They acknowledge themselves in their 
treaties to be under the protection of the United States; they 
admit that the United States have the sole and exclusive right 
of regulating the trade with them, and of managing all their 
affairs as they think proper, and the Cherokees in particular 
were allowed by the treaty of Hopewell, which preceded the 
Constitution, “ to send a deputy of their choice, whenever they 
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think fit, to Congress.” Treaties were made with some tribes 
by the State of New York, under a then settled construction of 
the confederation, by which they ceded all their lands to the 
state, taking back a limited grant to themselves, in which they 
admit their dependence. 

Though the Indians are acknowledged to have an unques- 
tionable and heretofore unquestioned right to the lands they 
occupy until that right shall be extinguished by a voluntary 
cession to our government, yet it may well be doubted whether 
those tribes which reside within the acknowledged boundaries 
of the United States can with strict accuracy be denominated 
foreign nations. They may more correctly perhaps be deno- 
minated domestic dependent nations. They occupy a terri- 
tory to which we assert a title independent of their will, which 
must take effect in point of possession when their right of pos- 
session ceases. Meanwhile they are in a state of pupilage. Their 
relation to the United States resembles that of a ward to his 
guardian. They look to our government for protection, rely 
upon its kindness and its power, appeal to it for relief to their 
wants, and address the President as their Great Father. They 
and their country are considered by foreign nations as well as 
by ourselves, as being so completely under the sovereignty and 
dominion of the United States, that any attempt to acquire 
their lands, or to form a political connexion with them, would 
be considered by all as an invasion of our territory, and an act 
of hostility. 

These considerations go far to support the opinion that the 
framers of our Constitution had not the Indian tribes in view 
when they opened the courts of the Union to controversies be- 
tween a state or the citizens thereof, and foreign stat?s. 

In considering this subject the habits and usages of the In- 
dians, in their intercourse with their white neighbours, ought 
not to be entirely disregarded, At the time the Constitution 
was framed, the idea of appealing to an American court of 
justice for an assertion of right or a redress of wrongs had 
perhaps never entered the mind of an Indian or of his tribe. 
Their appeal was to the tomahawk, or to the government. 
This was well understood by the statesmen who framed the 
Constitution of the United States, and might furnish some rea- 
son for omitting to enumerate them among the parties who 
might sue in the Courts of the Union. Be this as it may, the 
peculiar relations between the United States, and the Indians 
occupying our territory, are such that we should feel much dif- 
ficulty in considering them as designated by the term foreign 
State, were there no other part of the constitution which might 
shed light on the meaning of these words. But we think that 
in construing them, considerable aid is furnished by that clause 
in the eighth section of the third article which empowers Con- 
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gress to“ regulate commerce with foreign nations, among the 
several States, and with the Indian tribes.” 

In this clause they are as clearly contra-distinguished by a 
name appropriate to themse!ves from foreign nations, as from 
the several States composing the Union. They are designated 
by a distinct appellation, and as this appellation can be ap- 
plied to neither of the others, neither can the appellation dis- 
tinguishing either of the others be in fair construction applied 
to them. The objects to which the power of regulating com- 
merce might be directed, are divided into three distinct 
classes—foreign nations, the several States, and Indian tribes. 
When framing this article the convention considered them as en- 
tirely distinct. We cannot assume that the distinction was lost 
in framing a subsequent article, unless there be something in 
its language to authorize the assumption, 

The counsel for the plaintiffs contend that the words “ Indi- 
an tribes’? were introduced into the article empowering Con- 
gress to regulate commerce, for the purpose of removing those 
doubts in which the management of Indian affairs was-involved, 
by the language of the ninth article of the confederation. In- 
tending to give the whole power of managing those affairs to 
the Government about to be instituted, the convention confined 
it explicitly, and omitted those qualifications which embar- 
rassed the exercise of it as granted in the confederation. This 
may be admitted without weakening the construction which 
has been intimated. Had the Indian tribes been foreign na- 
tions in the view of the convention, this exclusive power of re- 
gulating intercourse with them might have been, and most 
probably would have been specifically given, in language con- 
tra-distinguishing them from foreign nations. Congress might 
have been empowered “ to regulate commerce with foreign na- 
tions including the Indian tribes, and among the several 
States.” This language would have suggested itself to states- 
men who considered the Indian tribes as foreign nations, and 
were yet desirous of mentioning them particularly. 

It has been also said that the same words have not necessa- 
rily the same meaning attached to them when found in dif- 
ferent parts of the same instrument. Their meaning is con- 
trolled by the context. This is undoubtedly true. In common 
language the same word has various meanings, and the peculiar 
sense in which it is used, is to be determined by the context. This 
may not be equally true with respect to proper names. Foreign 
nations is a general term the application of which to Indian 
tribes when used in the American Constitution is at best ex- 
tremely questionable. In one article in which a power is given 
to be exercised in regard to foreign nations generally, and to 
the Indian tribes particularly, they are mentioned as s@parate 
in terms clearly contra-distinguishing them from each other. 
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We perceive plainly that the Constitution in this article does 
not comprehend Indian tribes in the general term foreign na- 
tions, not we presume because a tribe may not be a nation, but 
because it is not foreign to the United States. When after- 
wards the term foreign state is introduced, we cannot impute 
to the convention the intention to desert its former meaning 
and to comprehend Indian tribes within it, unless the context 
force that construction on us. We find nothing in the context, 
and nothing in the subject of the article which leads to it. 

The Court has bestowed its best attention on this question, 
and afier mature deliberation the majority is of opinion that an 
Indian tribe or nation within the United States is not a foreign 
state in the sense of the Constitution, and cannot maintain an 
action in the courts of the United States. 

A serious additional objection exists to the jurisdiction of 
the court. Is the matter of the bill the proper subject for 
judicial inquiry and decision? It seeks to restrain a state from 
a forcible exercise of legislative power over a neighbouring 
people asserting their independence, their right to which the 
state denies. On several of the matters alleged in the bill, for 
example on the law making it criminal to exercise the usual 
powers of self-government in their own country by the Chero- 
kee nation, this court cannot interpose, at least in the form in 
which those matters are presented. That part of the bill 
which respects the lands occupied by the Indians, and prays 
the aid of the court to protect their possessions, may be more 
doubtful. The mere question of right might perhaps be decided 
by this court in a proper case with proper parties. But the 
court is asked to do more than decide on the title. The bill 
requires us to controul] the legislation of Georgia, and to re- 
strain the execution of its physical force. The propriety of 
such an interposition by the court may be well questioned. 
It savours too much of exercise of political powers to be with- 
in the proper province of the judicial department. But the 
opinion on the point respecting parties makes it unnecessary 
to decide this question. 

If it be true that the Cherokee nation have rights, this is not 
the tribunal in which those rights are to be asserted. If it be 
true that wrongs have been inflicted, and that still greater are 
to be apprehended, this is not the tribunal which can redress 
the past or prevent the future. 

The motion for an injunction is denied. 
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THE OFFENCE OF EAVES-DROPPING. 
Doy.estown, Bucks Co. May 3. 

Procreepincs or Courr.—The Court commenced its session 
on Monday morning, the 25th ult. Present, Judges Fox and 
WatTTs. 

Commonwealth 
VS. Eaves-Droppinc. 
Lovett. 

This is said to be the third indictment for this offence in Penn- 
sylvania, and the second in this county. In the language of 
the law, “ Eaves-droppers are persons who listen under the 
walls. or windows, or the eaves of a house, to hearken after 
discourse, and thereupon to frame slanderous and mischievous 
tales; and they are said to be a common nuisance, and indict- 
able and punishable by fine, and to find surety for good beha- 
viour.’’ 

The evidence in this case was, that the defendant went toa 
house in the evening, and /ooked in at the windows ; and that he 
did tell slanderous and mischievous tales of what he saw there. 
Evidence was also given by the owner or occupier of the house, 
that he authorized the defendant to go about the premises, to 
watch the conduct of his wife and see if there was any thing 
amiss. 

Mr. Morais, for the defendant, argued that this was a novel 
kind of case—but two indictments of the kind have ever been 
tried in Pennsylvania, and but one conviction Is found—that of 
the case of T. Leonard, tried in this county, while Mr. Fox was 
Prosecutor. In the other case, which was tried by Judge Rush, 
in Philadelphia, the defendants were acquitted, but sentenced 
to pay the costs. Two points were chiefly relied on: Ist, it is 
doubtful whether the offence is within the criminal law of this 
state; and 2d, if it be within the law, it is a kind of prosecu- 
tion not tu be encouraged, and the proof must strictly pursue 
the charge as laid. First, this offence, if indictable, is so only 
at common law. That all the offences which were known to 
the common law of England are not considered indictable by 
our law, I need only refer to the case of a prosecution in Phila- 
delphia of a woman for a common scold, where the Supreme 
Court decided that the common law punishment of ducking 
could not be inflicted in this State. I refer to this case, for 
the purpose of showing what is the opinion of the Supreme 
Court in relation to the introduction into our common law of 
the English common law offences—that we only adopted such 
parts of their code as were copsidered suitable to the circum- 
stances of the country. What is common law but common 
usage’ Thus it will be perceived the Supreme Court have re- 
cognized the position that our forefathers did not bring with 
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them in the settlement of the country all the common law 
usages. Since being employed in this case, I have taken some 
pains to examine the books of criminal law to find the reason 
of the common law usage in England, and have found them 
bald on the subject. It is not mentioned in Chitty, which IJ be- 
lieve contains all the criminal law in force in Pennsylvania. 
In 2d Smith’s laws, it is found, as it is in Blackstone, under 
the head of nuisance; and in the same words, and under the 
same head, Smith includes a common scold. 

It is true there was an indictment and conviction for this 
offence in this county. But the criminal law of Pennsylvania 
is aunit—it is the same thing in every part of the State. What 
was law in Philadelphia, was also law in this and every other 
county. For the purpose of showing what was considered the 
law in Philadelphia, I will read a case tried by Judge Rush, 
reported in the Franklin Gazette, June 17, 1818, Common- 
wealth vs. Richmond and Mengalt. (Case read.) Peefiing or 
looking, then, according to this case, is not an indictable offence ; 
it must be by Jdistening or hearkening after discourse, that the 
offence of Eaves-Dropping is committed; and a man is allowed 
to feef wherever he pleases, and when he pleases and for what 
purpose he pleases, without being indictable. [Mr. Morris 
further argued from the evidence that Lovett was sent by the 
owner of the house to look after the premises, &c.] 

Ross, for Prosecution.—I\t is true, as has been said, that when 
prosecutions are brought before you of a trifling nature, you 
ought not to countenance them; you ought to discourage and 
suppress them; but it is also true, that when offences of an 
enormous character are committed, you ought to be equally 
vigilant, and equally careful, in punishing. The offence now 
before you is not trifling in its nature; it is calculated to strike 
at the very root of society—What offence can be more enor- 
mous in its character or more important in its results, than 
to surround your house, which is your castle—a castle no one 
dare invade—to listen to your private conversation with your 
family, and to form tales of mischief. This case presents as 
gross an instance of Eaves-Dropping as ever came before a 
court and jury, and I have no doubt you will pursue it strictly. 
It is true, as has also been said, you are the judges of the law 
as well as the facts in the case—but the jury who undertakes 
to go contrary to the direction of the Court in a matter of law, 
treads on dangerous and slippery ground. He is equally able 
with the Court to judge of facts; but the moment he attempts 
to decide what is law, he undertakes to use a power he is not 
able to wield. What is the law of this case ? What reason has 
the counsel for the defendant given for believing that this of- 
fence is not indictable in Pennsylvania? The case of a com- 
mon scold, tried in Philadelphia, is cited. It will be recollect- 
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ed that this woman was convicted and sentenced to be ducked 
three times ; and the Supreme Court afterwards decided she 
could be indicted, convicted, and punished by fine and imprison- 
ment, but that the particular species of punishment by ducking 
could not be inflicted in this State. The Supreme Court has 
said that the common law was only introduced so far as it re- 
lates to ourcircumstances. ‘Chen what is more conformable to 
our situation and the condition of a free people than this pun- 
ishment of Eaves-Dropping, by fine and by finding sureties for 
good behaviour. The gentleman has said the books were bald 
on the subject of this offence—that it was only described in 
Smith’s Laws and Blackstone. I find it recognized in Russel’s 
Criminal Law, ofhe of the latest and best English works, re- 
cently republished in this country. Smith’s J.aws is also an 
authority which has never been disputed or denied, I lay it 
down then, as the law of Pennsylvania, that this is an indict- 
able offence; it will be so laid down to you by the Court. 
{Here Mr. Ross commented on the testimony at length.] It 
has been said the owner of the house authorized this man to 
go to the premises, and to be a spy upon the conduct of his 
family—of his wife. I deny that there is any such evidence in 
tlhe case; and I would ask the Court to charge the jury, whether 
a husband has a right to authorize a person to pry into the 
conduct of his wife, and afterwards circulate reports injurious 
to her character. I think no husband has such aright. But 
if there is a right to authorize a person to watch, there is no 
authority to circulate such rumours and injurious tales—there 
is no evidence of it, and no such authority could be given todo 
that which the person himself should not. 

Fox, President, charged the Jury.—Gentlemen, we have been 
asked to charge that the Jury havearight to judge of the Law 
as well as the facts. As to matters of form, appearing on the 
face of the indictment, you have nothing to do with them. In 
this respect the jury have no jurisdiction. As a matter of law, 
the defendant may have advantage of them on a motion in arrest 
of judgment as well as any other matter of Law. We are, at 
present, to take the indictment as well drawn, subject to the 
revision of the Court, on a motion for that purpose. I takeit, 
the first count of this indictment is sufficient to found a verdi 
on, if the facts are sufficiently proved to warrant the finding 
as laid. Indictment read. ‘lhat is the first count; and it 
strikes me, that if the facts are made out as there laid, the of- 
fence is completely made out “ that he listened with the intent 
to frame mischievous tales, &c. (2d and Srd counts read.) 
I lay it down as the Law, that if the gist of the offence be 
wanting, to wit, that he went listening about or round the house, 
that no tales, however malicious, he might circulate, could pos- 
sibly render the indictment more available to produce a con- 
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viction, if he is not guilty on the first count. If he did not 
“ listen,” no offence could be committed, no matter how false 
the tales he afterwards circulated. ‘Then I have been requested 
to say you are the judges of the Law and the facts in this case, 
and that you are not to be bound by my opinion of the law. 
That is exactly true; and the responsibility, if you take the 
power, is yours also. In all criminal cases this is so; and the 
Court have no right to interfere, further than to tell the Jury 
what the Law is; but if the Jury choose not to regard what the 
Court tell them is Law, they have the right to do so, subject 
to certain restrictions. The Law is not the opinion of any 
single Judge. When the Law is once decided, it is the Law 
of the land, and no Judge or Juror has a right to disregard the 
Law. It binds equally the Juror and the Judge.—It is not 
therefore, the caprice of a Jury that must decide this or any 
other criminal case. In this view of what the Law is, I take 


it, the case of Eaves-Dropping is not an open question in this 
County, or in this District, and that it must be taken as settled, 


until the Supreme Gourt shall decide otherwise. 

On the indictment of T. Leonard, who was convicted in this 
Court, the Law was settled, and I consider myself bound to 
consider it settled, and that it is also binding on the Jury. If 


} 


Judge Ross was wrong in that decision, it is not to be rec- 
tified by this Court or Jury, but by the Supreme Court. It is not 
for the Court, nor is it for one Jury to say this moment what 
the Law is; and at another time to say it is different. If this 
Jury should decide that this offence is indictable, it would not 
be competent for another Jury to reverse their decision, and 


say it is not indictable ; that is, the former decision would be 
binding on their consciences. ‘Therefore it is, 1 say this is 
not now an open question in this county: if we should be 
wrong the Supreme Court has the power to set us right. I 
consider this as a serious kind of offence. Every man’s house 
is his castle, where no man has a right to intrude for any pur- 
pose whatever. No man has aright to pry into your secrecy 
in your own house. There are very few families where even 
the truth would not be very unpleasant to be told all over the 
country. It might perhaps cause the destruction of the family, 
even if the stories told were true. Suppose in this case they 
are true. Suppose they are false, and this man did go to that 


house, for the purpose of framing these stories. Why, you 
have it in evidence, that this family is sundered; the husband 
and wife do not live together. Therefore, it is important to 


' 1) 1 


all persons, that our families should be sacred from the intru- 
sion of every person. Then this case I suppose to be settled, 
as to the Law, and to become a mere question of fact. Did he 


go there and listen, with the intent to frame slanderous tales? 
tc. Ifa man goes with intent to effect a certain purpose, it 
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is for you to determine whether he would not use ad/ his senses 
to make the discovery; whether he would not listen as well as 
look, and if you are satisfied he did listen with that intent, you 
may convict him on this indictment. 

Another question is presented in this case, and it is a serious 
one. Some evidence has been offered to show that the owner 
of the house—the husband—gave this man authority to watch 
his wife. If he did so, as he had a right to do, the defendant 
should be acquitted. There is no law that can prevent a hus- 
band from constituting a watch over his wife. A husband may 
slander his wife, yet she cannot maintain an action for slander. 
If the wife is slandered by another, the husband must join in 
the action for the slander, and there is no way that I know of 
for her to obtain redress at law against her husband. And if 
he has given this man authority to watch his wife, I do not 
know how he can be prosecuted. But it is for the Defendant 
to make out this part of the proof—of authority. If he has 
proved it, it is good evidence for him; if not, it is not suffi- 
cient for his defence. 

Ross, asked the Court to charge, whether, if even the Jury 
were satisfied that authority had been given by the husband, 
to the Defendant, to watch his house, and oversee the conduct 
of his wife—did such authority justify the Defendant in after- 
wards circulating tales of what he had seen, injurious to the 
character of the wife; and whether, if he did circulate such 
tales, he was not guilty on the third count? 

Parstpent :—I am decidedly of opinion that if the husband 
gave authority to the Defendant to watch his wife, he cannot 
be indicted for Eaves-Dropping. 

The Jury returned a verdict of Not Guilty, and Wilhelmina 
Broadnax to pay costs. 


SKETCH OF MR. JUSTICE WILSON. 
[From “Lives or Eminent Lawyers,” a scarce look published in 1790.] 


Sir John Wilson is the only son of John Wilson, late of Howe, 
near Kendal in the county of Westmoreland, and was admitted 
of the Honourable Society of the Middle Temple the 22d of 
January, 1763; called to the bar the 7th February, 1776; ap- 
pointed King’s Counsel, the 24th of April 1782; made a bench- 
er of the above society the 10th of May,in the same year; a Ser- 
jeant the 6th November 1786; and soon after a Judge of the 
Court of Common Pleas. 

A portrait greatly defective in elegance, and all the delicate 
touches of the masterly pencil, may yet exhibit the striking 
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and prominent features of a face; and such portraits are often 
very highly esteemed. The delineation of character may be 
conducted in a similar manner. The most conspicuous, which 
are generally the least commendable parts of a character, may 
be so exhibited that every one would immediately know the 
original, and yet, perhaps, the better informed judgment would 
discover, that all the finer and more amiable traits, in which the 
heart and judgment of the man are more truly and immediate- 
ly expressed, are entire. The former of these species of por- 
traiture ought never to be tolerated in the artist, and the latter 
should never be attempted by the man of letters, except in such 
instances where the preponderance of what is gross or defective, 
is so great as to overwhelm the better endowments from the 
clear eye of discernment. 

Mr. Justice Wiison merits to be delineated in a very differ- 
ent manner, and we shall accordingly endeavour in the follow- 
ing draught, to trace the finer discriminations, as well as the 
coarser features. 

As a lawyer he stands very high in popular opinion. His 
great knowledge was a/one his introduction to the bench; and 
no man of the profession is held in superior estimation, either 
on account of professional abilities, amiableness of manners, or 
benevolence of heart. He is one of those rare and respectable 
characters, upon whom the genial gale of panegyric can blow 
in security, without the remotest danger from the shrinking 
blast of malevolence and censure; his mame is equivalent to re- 
spectability and reverence, and meets regard equally in public 
Station and private society. 

Sir John Wilson was never, we believe, in parliament, and 
indeed offers no ground of observation as a political character, 
He forced his way in life by dint of application, and the patient 
exercise of his talents in professional pursuits. 

As a speaker, it must be confessed, he has little claim to no- 
tice. Action he has none; his voice is hoarse and dissonant ; 
his pronunciation thick and indistinct ; his language is neither 
of the kind calculated to animate and transport, or to conciliate 
or impose. But it is such as clearly to state the meaning of the 
speaker, and consequently to give the force and subtlety of his 
arguments a degree of weight. While at the bar, his expres- 
sions were such as uniformly marked the great deference and 
respect he thought due to the tribunal he addressed. His mode 
of delivery, far from assisting, is injurious to his language. It 
is cold, languid, nerveless, always monotonous, and often drawl- 


ing and heavy. It oppresses the ear with a leaden weight, 
which even elegance of style and vivacity of imagination (to 
which he has no pretensions) would be inadequate to remove. 

In argument he is close, connected, and conclusive; and, in- 
deed, Sir John Wilson ought rather to be considered as a sensi- 
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ble speaker, than as an orator; being equal to the task of inform- 
ing the understanding, though unable to move and influence 
the passions. He never wantons in desultory excursions of 
fancy, or suffers himself to be diverted from the point in debate 
by the meteors of imagination. He is fond of legal subtleties 
and distinctions. Indeed, the arguments suggested by, and the 
language that naturally arises from such discussions as the od- 
struction of ancient window lights, and the diversion of a water- 
course, afford little scope to genius, or seldom offer, even to the 
greatest orator, opportunities for displaying the flowing richness 
and variegated powers of eloquence; and upon such ground, 
even Demosthenes himself would, perhaps, have been inferior 
to Sir John Wilson. ‘lhe generality of professional questions 
seem rather to require a certain degree of subtlety and sagacity, 
than the brilliancy of fancy, or the arts of eloquence. 

As a counsel, he was always heard with attention; as a Judge, 
he commands it. In giving a law opinior 1, or I n addressing a 
jury from the bench, his discrimination is oe acute, inge- 
nious; his learning great, and displayed by an arrangement, clear, 
regular, and methodical; digested with judgment, and applied 
with propr iety,—from its justness securing assent, and carrying 
conviction from its force. 


Digest of Bate Cuglish Cases. 
[ CONTINUED. | 


COMMON LAW. 
{The Cases here digested are contained in 10 Barnewall & Cresswell, No. 
1 & 2; 1 Barnewall & Adolphus, No. 1; 7 Bingham, No, 1; 1 Crompton & 
Jervis; 1 Tyrwhitt;* 3 Manning & Ryland. ] 


ADMINISTRATOR. 

Assumpsit by an administratrix on promises to the intestate, 
and also on an account stated with the plaintiff as adminis- 
tratrix, concerning money due to the intestate; the verdict 
was for the defendant. He ld, that on the face of the declara- 
tion the contract appeared to be with the plaintiff, and that 
she was therefore liable to costs by the 23 H. 8. c. 15; but 
only to such costs of the declaration as applied to the count 
on the account stated.—Jodson v. Korster, 1 B. & Adol. 6. 


* This is a new series consisting of the Common Law Decisions of the 
Exchequer, and under the new constitution of that Court, may prove valu- 
able. 
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ARBITRATION. 

The authority given to an arbitrator by order of Nisi Prius is 
revocable at any time before his award is matle, and the 
Court cannot grant costs, unless empowered by the order of 
reference.—Skee v. Coron, 10 B. & C. 483. 

ATTORNEY. 

It is the duty of an Attorney, before suing out a writ, to com- 
municate personally with his client, if possible; at all events 
to make inquiry into the nature of the claim, and the evi- 
dence in support of it; otherwise he cannot recover for busi- 
ness done in the suit.—Gill vy. Lougher, 1 C. & J. 170; 1 
Tyrw. 121. 

BAIL. 

Bail sued on the bail-bond cannot dispute the arrest. The 
Sheriff’s having returned non est inventus after taking the 
bond and before assigning it, does not affect the assignee’s 
right of action.— Zeylor y. Clow, 1 B. & Adol. 223. 


BILL OF EXCHANGE. 

1. An acceptor is liable upon a bill dated on Sunday.—Begdie v. 
Levy, 1 C. & J. 180. 1 Tyrw. 130. 

2. In action by indorsee against acceptor, where the indorse- 
ment was not in the party’s own handwriting, evidence that 
other bills so drawn and indorsed had been accepted and paid 
by the defendant, was held, as against the acceptor, sufficient 
proof of an authority to indorse.—Jones vy. Lord Tournour, 
1L. & W. 318. 

3. A bill was given for an apprentice fee. The apprentice serv- 
ed and was provided by his master with food, &c. for some 
months, when it was found that the indenture was wrongly 
stamped, and he left the service: held, that this was only a 
partial failure of consideration, and afforded the acceptor no 
defence to an action on the bill by an indorsee.— Marne y. 
Lent, 1 L. & W. 320. 

4, In trover fora bill or note, a party having no title to the 
value cannot recover for the paper merely.—erreira v. Jopip, 
10 B. & C. 452. note. And see EvipEence. 


BILL OF LADING. 

By a Spanish Bill of lading, the cargo was made deliverable 
to A., (omitting the words, * or his assigns,”) on being paid 
freight, &c. It was proved that this was the usual form of 
Spanish Bills, and that they were nevertheless indorsable 
like others, and that the indorsee was looked to for the freight, 
&c., held, that the indorsee of such a bill was liable.-—Ren- 
teria vy. Ruding, 1 L. & W. 274. 


CANAL ACT, 
A Canal Act provided, that no coal or minerals should be got 
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under the canal, or towing paths, or any reservoir made by 
the Company, except as thereinafter mentioned, without the 
Company’s consent; another clause provided, that when the 
owner of any coal-mine, &c., lying under the canal, towing- 
paths, or reservoirs, should be desirous of working it, he 
should give three months notice of his intention to the Com- 
pany, who might thereupon inspect the mine, to determine 
what coal, &c., could be got without prejudice to the canal, 
&c.; if they neglected to inspect within thirty days after the 
receipt of the notice, the owner was authorised to work the 
mine ; or if, upon inspection, the company should refuse to 
permit the mine to be worked, they should pay the value of 
the coal, &c. that might have been got. By a third clause, 
mines lying under the navigation were specially reserved to 
the owners, and it was provided, that they might work them, 
subject to the conditions in the act contained, frovided in 
working them no injury were done to the navigation: Held, 
that this proviso was to be confined to damage done unne- 
cessarily, or by working the mines out of the usual mode; and 
that a party who had given the due notice of his intention 
to work a mine under a reservoir belonging to the Company, 
who had not purchased his rights within the time limited, 
was not liable for damage done to the reservoir by working 
the mine in the usual mode.— The Dudley Canal Navigation 
Compfiany v. Grazebrook, | B. & Adol. 59. 


COVENANT. 


). 


Covenant by the commander of vessel in the service of the 
Post-oflice, that he would well and truly pay unto the owners 
of the ship, and to their and every of their several and re- 
spective heirs, executors, administrators and assigns, such 
sum as should be allowed by the Post-Master General, in such 
parts and proportions as were set against their several and 
respective names ; held, that the interest of each was several, 
and a joint action not maintainable.—Servante v. James, 10 
B. & C, 410, 

The defendants chartered a ship to New Zealand, and cove- 
nanted either to load her there, or by their agent to give the 
plaintiff notice that they abandoned the adventure, in which 
case they were to pay him 500/, On the ship’s arrival 
at New Zealand, neither cargo nor agent were there ; and the 
captain made a circuitous voyage home, which voyage, after 
all allowances, proved to be more profitable than the original 
adventure would have been: Held, that the plaintiff could 
not recover the 500/. penalty in addition to the profits of the 
homeward voyage.—Staniforth y. Lyall, 7 Bing. 169. 


DAMAGES IN TORT. 
The owner of goods wrongfully seized, and of which a man is 


placed in possession, may recover damages, although he be 
VOL, III.——NO. VI. 27 
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allowed to use the goods all the time.— Bayliss vy. Fisher, 7 
Bing. 153. 


DECEIT. : 

1. The defendants made false statements to the plaintiffs, re- 
specting a person whom the former wished the latter to em- 
ploy as their agent: Held, that in an action on the case for 
deceit, the plaintiffs need not show that the defendant was ac- 
tuated by an intention to benefit himself or injure them.— 
Foster v. Charles, 7 Bing. 105. 

2. The Judge at the trial directed the attention of the jury to the 
distinction between fraud in fact, and fraud in the legal ac- 
ceptation of the term: the jury found for the plaintiff, and 
added that the defendant had no fraudulent intention, although 
what he had done constituted a fraud in the legal acceptation 


of the term: the Court refused to enter the verdict for the 
defendant.—J¢. Jbid. 


DEMURRAGE. 
The master of a ship cannot obtain assumpsit in his own name 


on an implied contract to pay demurrage.—L£vans vy. Foster, 
1 B. & Adol, 118. 1 L. & W. 285. 


DEVISE. 


1. Devise of copyholds to the testatrix’s mother for life, then 
to F. and his wife for life, then to their children, living at 
their decease, in fee. The testatrix then devised all the re- 
sidue of her estates to her mother in fee, but charged such 
residue with an annuity of 20/. to her grandmother for life. 
F. and his wife died leaving no child. Held, that the rever- 
sion of the copyhold estates passed by the residuary clause : 
for that the charge of the annuity upon the residue did not, 
under the circumstances, sufficiently manifest a clear inten- 
tion that it should not so pass. Doe d. Moreton vy. Fossick, 
1 B. & Adol. 186. 

Devise to A. and his heirs for ever; but in case A. die with- 
out heirs, then to J. P. and his heirs, or in case A. offer to 
mortgage or suffer a fine or recovery upon the whole or any 
part thereof, then to go to J. P. and his heirs; held, first that 
A. (the plaintiff ) took an estate in fee in the devised lande, un- 
der the will, with an executory devise over, to take effect 
upon conditions which are void in law. 2dly, that if the 
plaintiff were to convey a part of the estate to a purchaser 
in fee, the purchaser’s title would not be affected by the 
plaintiff’s afterwards mortgaging or levying a fine, or suffer- 
ing a recovery of the residue of the estate. Sdly, that if the 
plaintiff were to convey the whole estate to a purchaser in 
fee, the purchaser would have a good title to the fee, against 


all persons claiming under the said will. Ware v. Cann, 10 
B. & C. 433. 
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3. The testator devised real property to Mrs. R. of B. and in 
case such heir should die without issue, to the next heir of 
Mrs. R. Mrs. R. was living at the testator’s death: held, 
that Mrs. R.’s eldest son took an estate tail. Carne v. Roch, 
7 Bing. 226. 

SMBLEMENTS. 

A lease was granted on condition, that if the lessee should con- 
tract a debt upon which he should be sued to judgment, and 
a writ of execution should issue, the lessor should re-enter 
as of his former estate: the lessor did so re-enter after judg- 
ment and execution, and it was held that he was entitled to 
the emblements. Davis y. Eyton, 7 Bing. 154. 

EVIDENCE. 

1. Evidence of the execution of a deed is not dispensed with 
because it was obtained out of the hands of the adverse par- 
ty, who formerly claimed a benefit under it, some months 
before the trial of the cause. Vacher vy. Cooke, 1 B. & Adol. 
145. 

. A private book kept by a collector of taxes, containing en- 
tries whereby he acknowledged the receipt of sums in his 
character of collector, was held admissible after his death 
against his surety. The case was decided on the general prin- 
ciple, that statements of deceased persons, which appear to 
have been made against their interest, are admissible; and 
without reference to the relation of principal and surety. 
Middleton v. Melton, 10 B. & C. 317. 

3. An action was brought by a Corporation against the defend- 
ants, for having made, while directors, false entries in the 
books of the corporation: the specific entries complained of 
were not disclosed in the declaration, nor was any particular 
delivered: the defendants were held not to be entitled to in- 
spect the books, at all events not without an affidavit that 
they were unable to conduct their defence without such in- 
spection. Imp. Gas Co, v. Clarke, and others, 7 Bing. 95. 

4. An offer by the defendant to pay a sum less than that de- 
manded by the plaintiff, is not of itself evidence to support a 
count upon an account stated. Wayman v. Hilliard, 7 Bing. 
101. 

. Secondary evidence may be given of the contents of a writ- 
ing, promising to pay a debt barred by the statute of limita- 
tions, where the writing has been lost. Haydon v. Williams, 
7 Bing. 163. 

6. W. having an open account with defendant, drew a bill on 
him which was accepted, neither knowing at the time the 
state of the account between them; it appeared afterwards, 
that W. was then indebted to the defendant. The bill was 
indorsed by W. to the plaintiff, who knew that he was ab- 
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sconding from his general creditors, and that he had com- 
mitted an act of bankruptcy. W. afterwards became a bank- 
rupt: held, that W. was an admissible witness in the cause; 
and the court refused to disturb a verdict for the defendant. 
Bagnall vy, Andrews, 7 Bing. 217. 


HIGHWAY. 

If a road be made a public one by act of Parliament, which is 
to continue in force for a limited period only, and which 
binds the parish to do statute duty on the road, that liabili- 
ty ceases on the expiration of the act, for then the road 
ceases to be a public one. Zhe King v. Mellor, | B. & Adol. 
32. 

INDICTMENT. 

Indictment for perjury stated, that it became a material ques- 
tion whether, on the occasion of a certain alleged arrest, L. 
touched K., &c. the defendant’s evidence, as set out, was, L. 
put his arms round K. and embraced him; innuendo, that 
L. had, on the occasion to which the evidence afifilied, touched 
K: held, that the materiality of the evidence was not suf- 
ficiently shown, there being nothing to identify the transac- 
tion to which the evidence applied with the certain alleged 
arrest. Zhe King vy. Nicholl, 1 B. & Adol. 2}. 

INSURANCE. 

1. A ship owner may effect an insurance on freight on his own 
goods by his own ship, and recover from the underwriter, 
in case of loss, the value of the benefit he would have de- 
rived from.carrying them on the voyage insured. 

The risk on freight does not attach, until goods are actu- 
ally shipped, or there is an actual binding contract for ship- 
ping them. flint v. Flemyng, | B. & Adol. 45; 1 L. & W. 
257. 

2. The port of destination mentioned in a policy was altered 
by a memorandum after the policy had been subscribed, in 
consequence of the ship’s being unavoidably detained be- 
yond the intended time of sailing: Held, that the change of 
destination was merely an alteration in one of the terms or 
conditions of the insurance, within the meaning of the 35 G. 
3. c. 63. s. 13. and that afresh stamp was not required. 
Brocklebank vy. Sugrue, 1 B. & Adol. 81. 1 L. & W. 263. 

3. Assumpsit for work and labour in and about the drawing, 
&c. of divers policies of insurance, as an insurance broker, 
and also for divers sums advanced and paid for the defend- 
ants as premiums, and for divers premiums due from the 
defendants, for and in respect of T. F. (whose assignees 
were the plaintiffs in the action) having underwritten, and 
subscribed, and caused and procured to be underwritten and 
subscribed, divers policies for the defendants. Plea, general 
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issue, by both defendants ; plea, also, by one of them, B. that 
the plaintiffs had formerly impleaded him for the same cause 
of action, and that he paid a certain sum into court, which 
they received, with the costs, in full satisfaction. 

The defendants were ship owners, F. was employed by them 

to effect divers policies, which he effected with a company, 
(to which he belonged though the defendants did not,) by the 
regulations of which none but members could insure. The 
policies were, therefore, effected in F.’s name, and he cove- 
nanted to pay the premiums—the defendants’ names not being 
mentioned in the policies. F. would have been entitled, and 
allowed by the company, to deduct from the premiums to be 
paid by him, the amount of the commission due to him for 
effecting the policies. The particular of the plaintiffs’ de- 
mand was for insurance merely: Held, 1, That under this, 
a compensation (the commission) for work and labour in ef- 
fecting the policies, was recoverable. 2. That the premiums, 
whether actually paid or not, were recoverable under the 
count for premiums due in respect of plaintiff ’s having un- 
derwritten and subscribed, and caused to be underwritten and 
subscribed, policies ; the words in italics being rejected as 
surplusage. It would seem that the premiums not actually 
paid could not have been recovered under the count for mo- 
ney paid. With regard to the special plea, it appeared that 
the plaintiffs,in the former action, did receive the taxed costs, 
but suffered the money paid into court to remain: Held, that 
this did not amount to satisfaction —Power v. Butcher, 10 
B. & C. 329. 
4. Settlement in account with an insurance broker, by set-off 
against premiums due from him, is not good payment to the 
assured, unless it appear that the broker had authority to 
receive payment in that mode, either express, or implied 
from the former course of dealing, or the circumstances of 
the case, or a usage of trade, known and recognised by the 
assured. 

The usage of Lloyd’s is not binding on persons not trans- 
acting business there. 

A cash payment to the broker is not a good payment to the 
assured, unless it appear to have been specifically applied to 
the loss in question.— Bartlett v. Pentland, 1 L. & W. 235. 
5. A policy was effected on goods by four ships named, all or 
any, at and from Singapore, Penang, Malacca, and Batavia, 
all or any, to the ship’s port of discharge in Europe, with 
leave to touch, stay, and trade at all or any ports and places 
whatsoever and wheresoever, in the East Indies, Persia, or 
elsewhere ; beginning the adventure upon the said goods from 
the loading thereof aboard the ship as adove; with liberty to 
sail to, and touch, and stay at any ports or places whatever 
and wheresoever, in any direction, and for any purpose, ne- 
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cessary or otherwise, farticularly Singapore, Penang, Malac- 
ca, Batavia, &c. without being deemed any deviation. It was 
found by a special verdict, that the ship having taken on 
board goods at Batavia, sailed from thence, in the prosecu- 
tion of the adventure, to Sourabaya, another port in the Island 
of Java, but not in the direct course from Batavia, Singapore, 
Penang, or Malacca, to Europe, and directly out of the course 
from each of those four places to any other of them, and dis- 
tant from Batavia four hundred miles eastward: that she 
there took on board other goods, then returned to Batavia, 
and sailed thence with all the goods on board, for Europe, 
and was lost by perils of the seas: Held, that the sailing to 
Sourabaya was a sailing on the voyage insurec; that it was 
no deviation: and that the goods loaded there were protect- 
ed by the policy. — Hunter v. Leathley, 1 L. & W. 244, 


EQUITY. 

KIN.(.Vext of Kin.) 

Testatrix gave a legacy to the sole and separate use of her 
daughter for life, with a power of appointment, and in de- 
fault thereof to her next of kin, as if she were sole and unmar- 
ried ; the daughter died in testatrix’s lifetime: Held that the 
legacy did not lafise, but that the next of kin took it as pur- 
chasers.— Hardwick v. Thurston, 4 Russ. 380. 


LEGACY. 

1. A pecuniary legacy given generally, or charged on real es- 
tate, is primarily payable out of the personal estate, but it 
may be given exclusively out of the real estate, in which case 
it cannot be altered or affected by a codicil not attested by 
three witnesses.— Kirke v. Kirke, 4 Russ. 435. 

2. By a will lands were devised charged with legacies therein- 
after mentioned. ‘The testator then gives legacies, and di- 
rects them to be paid by the devisees on coming into posses- 
sion of the devised lands: Held that the devisees could not 
claim to be paid out of the testator’s personal estate.—S. C. 

3. In a suit for the administration of a testator’s assets, which 
were more than sufficient to pay the legacies with interest, it 
was ordered that the master should ascertain one-fourth of 
what was due to each of the legatees for principal and inter- 
est in respect of their legacies, and that the same should be 
paid out of a fund in the cause: Held that the whole of the 
interest on the legacies was to be first paid, and then a part 
of the principal.— Thomas vy. Montgomery, 2 Sim. 348. 


LIEN. 
1. The vendor’s lien on the estate sold for his purchase money 
unpaid, exists as well for the benefit of others as of himself. 
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If, therefore, on the decease of the purchaser, the purchase 
money is paid out of the purchaser’s personal estate, so as to 
exhaust it to the prejudice of simple contract creditors, they 
are entitled to have the assets marshalled against the devisee 
of the purchaser, and to stand in the place of the vendor to 
the extent of his lien.—Se/by v. Selby, 4 Russ. 336. 

2. A son conveys an estate to his father, nominally as purchaser, 
but really as a trustee, and in order that the father, who was 
in better credit than the son, might raise money upon it by 
way of mortgage for the use of the son: the father died 
shortly afterwards, and before any money was raised, having 
by will subsequent to the conveyance made.a general devise 
of all his real estates ; the case is within the statute of frauds, 
and parol evidence is not admissible to prove the trust, but 
the son has a lien on the estate, as vendor, for the apparent 
consideration, no part of which was paid.--Leman vy. Whit- 
ley, 4 Russ. 423. 

3. A business, the property of A. was carried on with his capital 
and for his profit, by B. his agent, in the name of the latter, 
ata fixed salary. A. having become bankrupt, B. filed his 
bill, stating, that by reason of the use of his name, he had 
become liable to a heavy amount for the concern, which was 
insolvent, notwithstanding the bankruptcy of A. and praying 
for an injunction to restrain the assignees from in any way 
intermeddling with the coucern: Held, that B. had a lien on 
the business, to the extent of his liabilities, and an injunction 
was granted.—Foxcroft vy. Wood, 4 Russ. 487. 


PARTNERSHIP. 


1. A person employed on behalf of himself and his partners, 
to negotiate a lease, stipulated secretly with the lessors for 
the payment to himself of a large sum of money by way of 
reward for his services in securing tenants for the property. 
Held, that he was trustee of the partnership, of the money 
so received. 

One of the partners having withdrawn, and another assign- 
ed his share to persons, who then came in as partners, upon 
a stipulation that they should be entitled to all the advanta- 
ges, and be subject to all the liabilities of the concern; it 
was held that the retiring, continuing, and incoming part- 
ners were properly made parties to a suit for declaring the 
trust. Fawceti v. Whitehouse, 1 Russ. & M. 132. 

2. On discovery of the marriage of a female partner, the other 
partner may declare the partnership dissolved from that 
time. Verot v. Bernard, 4 Russ. 656. 

3. If a partnership be dissolved, and one partner without the 
consent of the other, continue the concern with the partner- 
ship effects, which become in part consumed, and replaced 
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by others, the newly introduced effects will not be consider- 
ed as partnership effects of the old firm.—S. C. 

4. Where one of the partners in an adventure, admits a sub- 
partner, as to his share, and gives notice thereof to the agent 
of the concern; the agent is prima facie bound to account 
with the sub-partner separately. But this obligation ceases, 
if the transactions show that such was not the intention of 
parties, but that the agent was to account solely with the 
original parties. Killock v. Greg, 4 Russ. 285. 

5. Subpartners are liable to the partners for the acts of each 
other. Thus, if a firm consisting of A. & B. engage in a spe- 
culation with C., A. is answerable to C. for the acts of B. 
—S.C, 

PIRACY. 

1. The Court will not grant an injunction, where the matter 
which is the subject of the alleged piracy forms a very in- 
considerable part of the defendant’s work, and consisted of 
calculations which might be made in a few hours, so as to 
give him a right to publication, and when his work has been 
published several years. Bailly v. Taylor, 1 Russ. & M. 73. 

2, The Court has no jurisdiction to give a plaintiff a remedy 
for an alleged piracy, unless he can make out that he is en- 
titled to an injunction, in which case an account will also be 
given, that his remedy may be complete. S.C. 

PRACTICE. 

1. A second order to amend, supported by an affidavit that the 
proposed amendments were material, were settled and signed 
by counsel, and were not made for the purpose of delay or 
vexation, and that the first information had of the interests 
which made the amendments necessary, was derived from the 
answers to the amended bill, was granted ex farte, Cotting- 
ham v. Potts, \ Russ. & M. 81. 

If a plaintiff reads a passage in the answer, as evidence 
of a particular fact, the defendant has no right to read, as 
evidence, any subsequent matter, although it may be con- 
nected with the passage read by the plaintiff, by such words 
as ‘but’ and ‘and,’ unless the subject matter was explanato- 
ry of the passage so read. Davis v. Spurling, 1 Russ. & M. 
64. 

If a defendant answers, when he might have demurred, he 
does not get his costs, although the bill is dismissed. Jones 
v. Davids, 4 Russ. 277. 

. A plaintiff must establish at the hearing that he had a 
title to relief at the time of the filing of the bill; or if he re- 
lies on matter subsequent, he must file a supplemental bill ; 
except matters of account, which will be carried on till de- 
cree. S. C. 
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5. On a bill for a discovery and an injunction to restrain pro- 
ceedings at law, the injunction was granted until answer and 
further order. Upon motion pursuant to notice, on the part 
of the defendant in equity, before answer, and an undertak- 
ing by his counsel to admit, at the trial of the action at law, 
the facts upon which the plaintiff grounded the equity of 
his case, the injunction was dissolved. Fletcher v. Birch, | 
¥.-9¢. 

6. A supplemental bill cannot be filed where subpcenas have 
not been issued on the original bill; the latter should be 
amended. Stewart v. Nicholls, 1 Tam. 307. 

PRINCIPAL AND SURETY. 

Surety paying the specialty debt, for which he was liable for 
his principal, is not entitled to stand in the place of the cre- 
ditor, even although he take an assignment of the debt, but 
is only a simple contract creditor of his principal. Jones v. 
Davids, 4 Russ. 277. 

PRINCIPAL AND AGENT.—Vid. Partnersuip, 4. 

If an agent employed to purchase an estate, become the pur- 
chaser for himself, he is to be considered as a trustee to his 
principal. Lees v. Nuttall, | Russ. & M, 53. 

REVERSION. 

A purchaser of a reversion must pay interest on his purchase 
money, from the time of the purchase. Trefusis y. Lord 
Clinton, 2 Sim. 359. 


THE LATE CELEBRATED MR. HUMPHREYS. 


The following facts in relation to Mr. James Humphreys, 
the author of the celebrated Observations on the English Laws 
of Real Property, are taken from a late No. of the Quarterly 
Review of Jurisprudence. 


He died about the end of November last; and we have suc- 
ceeded in collecting a sufficient number of particulars concern- 
ing him, to convey a fair estimate of his character. However, 
it may be as well to remind our readers at the outset, that the 
life of a conveyancer is not of a nature to figure in biography. 

Mr. Humphreys was born in Montgomeryshire; we do not 
know the date or precise place of his birth, nor have we been 
able to trace the course of his education. We believe he was 
placed for a short time in an attorney’s office in Montgomery- 
shire; and we have it on the best authority that he was after- 
wards under articles of clerkship to the late Mr. Richard Yeo- 

VOL, IIl.—NO. VI, 28 
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mans, of Worcester. At an early age, however, he gave up 
the notion of practising as an attorney, entered himself of Lin- 
coln’s Inn, and became a pupil of Mr. Butler, even then a con- 
veyancer of considerable celebrity. We do not know when 
Mr. Humpbreys began to practise for himself, but he is said 
soon to have obtained a respectable business, derived mostly 
from the west of England and Wales. He was seldom em- 
ployed in large London transactions; nor so far as extent of 
practice was concerned, could he ever be said to belong to the 
first class of conveyancers. From his arrival in town, he pro- 
fessed the most liberal opinions; in Johnsonian phrase, he was 
a bottomless whig; and, when still a very young man, received 
a great deal of attention from Horne Tooke, and was frequently 
invited to his parties at Wimbledon. It is said that he first 
attracted Tooke’s notice by proposing the following sentiment 
or toast: “more taxes, and less ability to bear them ;” the in- 
ference from which is obvious enough. Clifford, of rioting and 
radical memory, was another of his intimates ; the gentleman, 
ve mean, who, during the Corn Bill times, was wont to wind 
up his addresses to the mob in this manner: * Now go home ; 
remember that Lord Castlereagh’s house is in St. James’s 
Square, and mind not to break his windows.” But Mr. Hum- 
phreys had much better political connections than these. At 
different periods of his life, even before he grew into fame asa 
writer, he mixed in society with Fox, Romilly, Sir James Mac- 
intosh, Mr. Whishaw, Sir Francis Burdett, Sir James Graham— 
men, every one of whom it was an honour to know,—and 
many other distinguished members of the whig party whom 
we are not able to particularise. He was also a member of 
the Fox Club, and of Brookes. We have been confidently in- 
formed, but cannot vouch for the anecdote, that his famous 
work was originally undertaken at the suggestion of Fox. Be 
this as it may, the plan of it was certainly conceived a great 
many years before its completion; which, in our opinion, is a 
great addition to his praise, because it shows him in advance 
of his times, and uninfluenced by professional prejudices at a 
period when these were very rarely subdued. The work, as is 
well known, appeared in 1826, and the public attention was 
speedily attracted to it by an article in the Quarterly Review, 
from the pen of his old friend and master, Mr. Butler. A long 
and acrimonious cuntroversy ensued; in the course of which, 
Mr. Humphreys published his Letter to Sir Edward § Sugden, 
and a Letter to the Editor of the Jurist. 

Besides his better known productions, he was the writer or 
compiler of the article “ Devise” in the Supplement to Viner’s 
Abridgment ; and he delivered a limited number of lectures at 
the London University. His equability of temper, varied 
knowledge, and fund of anecdote, made him extremely popu- 
lar in society; though, subsequently to the publication of his 
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book, his demeanour was not quite so placid and conciliatory 
as before. A friend informs us he wasa great fancier of sculp- 
ture and architecture, and possessed an extremely good taste 
in such matters. This leads us to give credence to another 
rumour con:erning him, that shortly balawe his death, he had 
begun to see through the delusions of Benthamism. We have 
but one more incident to tell. In the height of his fame, it 
was proposed to call him and Mr. Butler to the Bench of 
Lincoln’s Inn; an honour seldom, if ever, conferred on a stuff- 
gown conv eyancer. The motion, we believe, originated with 
Lord Brougham and Sir Thomas Denman; and was opposed 
and eve ntuatly thrown out, by Sir Edward Sugden and the pre- 
sent Vice Chancellor. 


VIRGINIA JUDICIARY. 


The Virginia Legislature have been lately engaged in re-organizing 
the Judiciary. The provisions of the constitution in relation to the 
Judiciary, as amended by the late Virginia Convention, will be found 
in our March No, for 1830, p. 106. In the recent discussion of the 
bill introduced into the legislature for a new organization, under those 
provisions, there was much division of opinion on the question of 
adopting the system of trials by a single judge. After a protracted 
debate, a bill was finally passed by the House of Delegates, by which 
it was proposed the state should be divided into rwetve Circuits, in 
which the courts consisting of rwo Junvers, should be held. This 
was amended by the Senate. The principal feature of the change 
proposed by the Senate, was, to provide that the courts should be 
held by a sincere Juner, The Deputies non-curred, and a committee 
of conference was appointed. The Richmond Enquirer gives the 
following account of the conference :— 

The Managers of the two Houses assembled in the room of the 
Committee of Privileges and Elections, a little after 10 o’clock, on 
Tuesday. Mr. McComas, of Wythe, first elected of the Managers 
on the part of the Senate, acted as the Chairman on their part—and 
Mr. Gholson was requested to act as Chairman of the Managers on 
the part of the House of Delegates, Having thus organized them- 
selves, a proposition was made and adopted for transferring the meet- 
ing to the Hall of the House of Delegates, 

The meeting was accordingly adjourned to the Hall—and in the 
presence of the Members of the two Houses, and of a crowd of citi- 
zens, among whom we recognized the Chief Justice of the United 
States, some of the Judges of the Court of Appeals, the officers of 
Government, and several of the Bar of Richmond, the Conference 
was conducted by the Managers of both Houses. 

The five Managers on the part of the Senate, were, Messrs. Mc- 
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Comas of Wythe, Patteson, Mason, Morgan, and Booker. And the 
thirteen Managers on the part of the House of Delegates, were, 
Messrs. Leigh, Brodnax, Morris, Gholson, Maxwell, Bayly, Campbell 
of Brooke, Mason of Frederick, Summers, Goode, Marshall, Miller 
of Botetourt, and Garland of Nelson. The two chairmen were seat- 
ed at the clerk’s table—the other Managers of the Senate at the 
same table—and the other Managers of the House, arranged at ano- 
ther table, &c. 

Mr. Leigh then, on behalf of his colleagues, rose, and addressing 
himself to the Chairman of the Managers of the Senate, proceeded 
to explain at great length the reasons which had induced the House 
of Delegates to adopt the Judiciary Bill which they had sent to the 
Senate. Mr, L. spoke more than three hours. His manner was 
perfectly respectful to both Houses—highly conciliatory to the Ma- 
nagers of the Senate—and his statements full and perspicuous. ‘Those 
who are capable of estimating such efforts, pronounce it as a fout 
ensemble, to be the best speech which Mr, Leigh has ever delivered 
in the Legislature. 

[We hope to be enabled to lay it before our readers at an early 
day. 

om he had concluded, the Managers of the Senate expressed a 
wish, that those of the House of Delegates would offer such propo- 
sitions as they had to make—Until they were made, they woul 
rather postpone any explanations which they themselves might wish 
to offer. 

Mr. Leigh then submitted the following proposition : 

Resolved, That the Managers on the part of the House of Delegates 
appointed to conduct a free and full conference with the Senate, upon 
the subject of the bill entitled “ An act,” &c. and the amendments of 
the Senate thereto, recommend to the House of Delegates, to consent 
on its part to an amendment of the amendments proposed by the Se- 
nate, so as to provide that the State be arranged in eleven judicial 
circuits, and the number of judges reduced to twenty-two ; if it shall 
seem good to the Senate, on their part, to recede from the amend- 
ment proposed to the bill as to the number of districts and circuits, 
and to accede to the principle of the bill of the House of Delegates, 
as to the two Judges provided for each court. 

This written proposition was read by Mr. Gholson to the Managers 
of the House of Delegates—and on putting the question, unanimously 
accepted by them. It was then tendered by him to the Managers of 
the Senate. 

Mr. Leigh expressed a hope, that if the Managers of the Senate 
should not accede to this proposition, they would make one of their 
own, and at the same time put the Managers of the House in posses- 
sion of the reasons which had induced the Senate to adopt their 
amendments to the bill. 

Mr. Patteson, on behalf of the Managers of the Senate, stated that 
they wished to have an opportunity of conferring with each other up- 
on the proposition submitted—and at the same time admitted that the 
call of Mr. Leigh for their reasons was perfectly reasonable. For 
the purpose of consulting each other, he proposed the Conference to 
adjourn till ten o’clock next morning—which was accordingly agreed 
to, and the Conference immediately broke up. 

Second day, (yesterday. )— The Conference of the two Houses took 
place in the Hall of the House of Delegates about 11 o’clock. Mr. 
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Mason, one of the Managers of the Senate, rose and assigned the rea- 
sons for the Senate’s rejecting the bill of the House of Delegates; and 
in favour of their own amendments, He entered into a long and for- 
cible comparison of the plans of the two Houses. We hope to be 
able hereafter to present a sketch of his remarks. His manner was 
perfectly conciliatory—and his address was distinguished by great 
modesty, ingenuity and beauty—He concluded by hoping that the 
Managers of the Senate would decline the proposition of the other 
Committee. 

Mr. Morgan, one of the Managers of the Senate, followed on the 
same side of the question, He delivered his opinions in a frank, 
manly, and unaffected manner. 

When he concluded his remarks, Mr. Mason rose to submit the fol- 
lowing resolution to the Chairman of the Committee of the Senate. 

Resolved, That the Managers on the part of the Senate, appointed 
to conduct a free and full Conference with the House of Delegates, on 
the subject of the bill entitled ‘* An Act, &c.” and the amendments of 
the Senate thereto, recommend to the Senate, on its part, an amend- 
ment of the amendments proposed by the Senate, so as to provide, 
that the State be arranged into two Districts, and each District into 
two Circuits, and that the number of Judges be increased to twenty— 
if it seem good to the House of Delegates to recede from their disa- 
greement to the amendments proposed to the bill, and to accede to 
the principle of the amendments, as to one Judge provided for each 
Court, 

Mr. McComas, the Chairman of the Senate, put the question to his 
colleagues about adopting this resolution—which was carried by three 
ayes. 

Mr. McComas then presented to Mr. Gholson, the preceding reso- 
lution—who, turning to his colleagues, observed, he was sorry to in- 
form them that the Managers of the Senate had rejected their pro- 
positions; and on their part had presented this resolution, 

On Mr. Leigh’s motion, seconded by Mr. Brodnax, the Managers 
of the House of Delegates retired for a short time to consider the 
proposition of the Managers of the Senate ; and requested them to 
remain a short time in the Conference chamber till their return. 

On their return to the Hall, Mr. Morris rose to explain the rea- 
sons for objecting to the proposition of the Managers of the Senate; 
and he availed himself of that opportunity to answer the arguments 
of Messrs. Mason and Morgan—He concluded his long and most im- 
pressive address, by moving the Committee of the House to decline 
the proposition of the Senate. ‘The question being put by Mr. Ghol- 
son, on the proposition of the Senate, it was unanimously rejected. 

Mr. Morris then rose to offer the ultimatum of the Managers of the 
House of Delegates, It was the last proposition which they would 
submit to the Managers of the Senate. It was as follows: 

“ Resolved, That the Managers on the part of the House of Dele- 
gates, appointed to conduct a free and full Conference with the Senate, 
upon the subject of the bill entitled ‘** An Act,” &c., and the amend- 
ments of the Senate thereto, shall recommend to the House of Dele- 
gates to consent on its part, to an amendment of the amendments 
proposed by the Senate, so as to provide that the State be arranged 
into ten Judicial Circuits, and the number of Judges reduced to twenty ; 
if it shall seem good to the Senate, on its part, to recede from the 
amendment proposed by the Senate, to the bill, so far as to accede to 
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the principle of the bill of the House of Delegates, as to the two 
Judges provided for each court of each of the ten circuits.” 

This proposition was unanimously accepted by the Committee of 
the House. 

After Mr. Gholson had communicated to the Chairman of the 
Committee of the Senate, the fact of the rejection of their proposi- 
tion, along with this new proposition submitted to their consideration, 
Mr. Mason submitted a motion, that the Managers of the Senate 
should retire to consider it—But on Mr. Leigh’s suggestion, that the 
Committees meet once more, this morning, at 9 o’clock, the Commit- 
tee was adjourned over till that time. 

The subsequent proceedings, with the final decision of the House 
of Deputies, by which they yield to the system proposed by the Se- 
nate, we copy from the Richmond Compiler. 

Third day.—Yesterday morning the committees of the two Houses 
met between 9 and 10 o’clock. Mr. McComas on behalf of the Ma- 
nagers of the Senate, took the question on the proposition made by 
the other committee, viz—to have twenty Judges on the one judge 
system. That question being decided in the negative, Mr. McComas 
communicated the fact to Mr. Gholson on behalf of the other com- 
mittee; at the same time stating that the Managers on the part of 
the Senate had no other proposition to make. ‘The two committees 
then rose, with an understanding that they would report the result of 
their conference to their respective Houses. 

THE QUESTION SETTLED. 

The House of Delegates have receded from their double Judge 
system. Yesterday, atest question was propounded by Mr. Leigh, on 
which there was at first a tie—but on suspending the rule so as to per- 
mit the oe ntee members to vote, the vote stood, sixty-four against 
Mr. Leigh’s proposition, and sixty-three for it. The House also 
adopted an amendment, to fix the number of Judges at twenty. A 
select committee was immediately appointed to re-arrange the circuits, 
who will report the arrangement this morning, and in the course of 
the day it is expected that the two houses will finally pass the bill in 
this shape. 

According to the provisions of the bill, the State is to be divided 
into fen districts, and each district into two circuits. There are to be 
two Judges to each district, and one of them to be a resident in each 
circuit. Should the Judge of one circuit be unable to hold his term, 
then the other Judge in the district is to hold a sfecial term, as soon 
as practicable, in place of the regular term, The Chancery and 
Common Law jurisdictions are to be vested in each Judge, upon the 
the principle of the one Judge system, It isnot yet determined how 
many of these Judges shall constitute a quorum of the General Court 
—but the idea has been thrown out in the course of the debate, that 

a provision would be made constituting that Court out of ten Judges; 
and the Circuit Court Judges alternately attending it. 

This system increases the number of Judges by one only. —We had 
fifteen Circuit Court Judges, and four Chancellors. The Ch: uncery 
District Courts are superseded by the bill, and twenty Judges are » to 
be commissioned with both common law and chancery jurisdictions. 

The Legislature will probably proceed to-morrow to the election 
of Judges. It is scarcely to be supposed that all the elections will be 
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completed in one day—for, competition must be expected in some of 
the circuits. One of the Circuit Court Judges is dead—one declines 
—one Chancellor has been elected President of the Court of Appeals 
—thus, making at least four circuits, in which there will not be the 
vestige of an incumbent. In two or three others, there is a prospect 
of opposition—so, that unless the members meet at 9 o’clock in the 
morning—avoid long talks—and sit till after night fall, it would seem 
impossible for them to go through the cat: logue in one day. 

The Legislature will have little more to do than carry through two 
revenue bills—a bill organizing the General Court—two or three 
small bills—and to elect the twenty Judges, 


Biterary Katelligence. 


The Law Magazineand Quarterly Review of Jurisprudence, No. 
Xf, London.—Saunders and Benning. 


Arr. 1. is entitled “ Lord Brougham’s Local Court Bill,’’ and con- 


tains full particulars relating to the inferior courts of Scotland, and 
the Continental courts of Conciliation. A passage is cited by the wri- 
ter from the “ Travels in North America” by the celebrated Captain 
Hall relative to the effects of cheap law, which is as follows :—* The 
principle of bri inging justice home to every man’s door, and of making 
the administration of it cheap, have had a full experiment in America; 
and greater practic al curses, I will venture to say, were never inflicted 
upon any country.” Upon ‘this statement of the Captain’s, the Re- 
viewer makes the following just comment :—“If Captain Hall’s con- 
clusion be just,—if a taste tor litigation be encouraged by the cheap- 
ness of law, as a taste for dram-drinking by the cheapness of gin,— 
a Court of Requests would be an eternal source of discord, a curse 
instead of a blessing tothe poor. All therefore that we venture to 
infer from the gallant officer’s description is, that if by an undue re- 
duction of the general rate of remuneration to practitioners, or by pre- 
venting centralisation, it be rendered impracticable to derive a hand- 
some income and a respectable position in society from law, the evil 
consequences he speaks of must ensue; but th: ut cheap law will of it- 
self produce them, we do most certainly deny.” 

The same Article contains an analysis of the speech of Lord Broug- 
ham in the House of Peers, in December last, upon the introduction 
of his Bill to reform the existing legal abuses ofthe country. An oc- 
tavo edition of this speech, the Reviewer says, has re cently appeared, 
with an ample corone¢ impressed upon the ‘title page; a sign, the Re- 
viewer adds, almost as odd for the late member for Yorkshire to trade 
under towards the conclusion of his career, as that set up by Cobbett 
at the commencement of /is, who opened his first shop under the sign 
of the “ Bible, the Crown, and the Mitre.”’ 

Axr. 11. is entitled “ Legal Reforms in France.” 

Arr. 111. is the Life of Lord Mansfield concluded. Innoticing the 
contents of the next preceding number of the Quarterly Review of 
Jurisprudence, we mentioned that the Life of Mansfield therein com- 
menced, terminated abruptly with his promotion to the King’s Bench, 
What was there wanting has since been most amply and successfully 
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supplied, though we were not told that the subject was to be again 
resumed, We consider it one of the best and most instructive and in- 
teresting pieces of biography we have ever met with. Lord Mans- 
field in stature was not above the middle size; and his personal appear- 
ance was extremely prepossessing. ‘This natural advantage he im- 
proved by the consummate grace and propriety of his gesture in speak- 
ing; in the same manner as he gave additional effect to the natural 
melody of his voice, by his skill in modulating it. “ The brilliancy 
and vivacity of his eye was such as could not fail to catch the atten- 
tion, and gave tokens of the acuteness and vivacity of his intellect.” 
Among the testimonies which the poems of Pope contain, of his at- 
tachment to Mansfield, is the following passage,— 


** Grac’d as thou art with all the power of words, 
So known, so honoured in the House of Lords, 
Conspicuous scene! Another yet is nigh, 

More silent far, where kings and poets lie ; 
Where Murray (long enough his country’s pride) 
Shall be no more than ‘Tully or than Hyde!” 


With respect to the merits of Lord Mansfield as a judge, says the 
writer, “ we consider them beyond all praise. We believe, indeed, 
that the opinion of the public in general, as well as of the legal pro- 
fession, is quite made up on this point; and that we shall run little risk 
of contradiction, when we declare that, in our estimation, he has done 
more for the jurisprudence of this country, than any legislator, or 
judge, or author, who has ever made the improvement of it his object.” 

Ant. 1y. brings together the authorities relative to the liability of 
physicians and surgeons, for administering medicines, by which, con- 
trary to intention, the life of the patient is destroyed. 

Arr. y. is entitled ** Remedies against the Hundred.” 

Arr, vi. ‘* The Execution of Powers of Sale by the Survivors of 
several Donees.” 

Arr. vit. ** Mercantile Law No. 9,” containing the law of Stoppage 
in Transitu. 

Art, vii. “The Necessity of Transitive Laws (Lois Transitoires) 
in England.” 

Art. 1x, ‘* The present state of the Law relating to Tithes,” 

Art. x. “State of the Registry Question.” 


Novel Insurance Question. 


The following has been received from a correspondent in the city 
of New York, 


We had a novel case argued in the Supreme Court the other day, 
upon which no decision has as yet been made, 

A. insured certain merchandize from the city of New York out to 
the port of Canton; and upon the proceeds thereof back to the city of 
New York. 

The merchandize arrived safely at Canton; but from some cause 
was not sold there, but returned to this country; upon its return a loss 
was incurred, and the insured in this action seek for an indemnity un- 
der the policy. 

‘The cause was very ably argued by Mr. Sullivan for the plaintiff, 
and D. B. Ogden for defendant. 

Quere, can property be its own proceeds ? 


